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ORDER

The first appellate order has been impugned by the assessee on the
grounds that the learned Commissioner (Appeals) has erred in confirming
the :

(1) Validity of order under section 144, dated 10-12-2007;

(2) Action of the assessing officer in framing the assessment in the
status of AOP, a non-existent entity;

(3) Action of the assessing officer in framing the assessment under
section 144 without affording adequate and reasonable opportunity;

(4) Addition of Rs. 10,70,775 on account of unaccounted
income/unexplained investment of the AOP in the construction; and

(5) Charging of interest under sections 234A, 234B and 234C.

2. We have gone through the orders of the lower authorities, material
available on record and the decisions relied upon, while considering the
arguments advanced by the parties.

3. Ground No. 1 is general in nature, hence does not need an independent
adjudication.

Ground No. 2 : Non-existent status of AOP:

4.The brief facts of the case are that a survey under section 133A was
conducted on 1-2-2006, in the case of one M/s Mahaveer Medical Agencies
and others. The assessing officer conducted certain enquiries after the
said survey operation, wherein he noticed that some persons namely :

1. Shree Natraj Sikaria S/o Shree Satyanarayan Sikaria, aged 40 years
R/o Behind Collectrate Ward No. 31, Sikar;

2. Shree Raghuveer Singh Kajla S/o Shree Gulab Singh Kajla, aged 41
years R/o village and post Jerthi (Subhash Nagar) Tehsil Sikar, District
Sikar;

3. Shree Shrichand Dhaka S/o Shree Laxman Singh Dhaka, aged 37 years R/o
village and post Alakhpura Bogan via Patoda, Tehsil Laxman Garh,
District Sikar; and

4. Shree Jamanlal Chahar S/o Shree Chokha Ram village and Post Sutot,
Tehsil Laxman Garh, District Sikar,

purchased a plot of land measuring 674 sq. ft. on 3-3-2005 from one Shri
Ghyana Ram S/o Shri Hanmana Ram Choudhary for a total consideration of
Rs. 5 lacs. For the sake of convenience, a common sale deed (paper book
pp. 13-20) was executed. The appellants also separately applied to the
municipal committee of Sikar in their individual capacity, which was
granted vide order number dated 30-5-2005 (paper book 52) of the council
for the use of the land for residential purposes. Later on a building
namely "Sangam Tower" was constructed thereon. The subjected land was
valued by the sub-Registrar, Sikar at Rs. 9,42,355.

4.1 The assessing officer alleged that the appellants purchased the land
in the capacity of an association of persons ("AOP" for short), which is
a status under section 2(31) falling within the definition of person
under the Act. He alleged that the said AOP was constructing a
commercial complex namely, M/s Sangam Tower and till February, 2006 an
amount of Rs. 35 lacs had already been invested in the construction.
After hearing the assesses on the issue whether the appellant was having
status of AOP or they were mere co-owners, the assessing officer
concluded that it was a case of an AOP, on the following reasonings and
allegations :

(A) Shri Natraj Sikariya, a member of the alleged AOP, admitted in his
statement dated 16-2-2006 (paper book 1-11) accepting the existence of
such AOP. He reproduced answer to q. 12 at p. 6 and also alleged that an
amount of Rs. 35 lacs had already been invested in the construction of
this complex. He himself made a contribution of Rs. 3.28 lacs towards
the construction activity, the source of which was not fully explained
by him. Shri Natraj Sikaria further stated that .28 shops have been
constructed at the ground floor and 13 flats are under construction at
the upper storey of the complex. 11 shops had already been sold out of
28 shops and advances for 8-10 shops had been received for the sale of
same. The average sale price as per registered sale deed of these shops
was Rs. 2,25,000 each shop.

(B) Summons to the other members of the AOP were issued but no
compliance was made by Shri Raghuveer Singh Kajala and Shri Shrichand
Dhaka.

(C) Shri Jaman Lal Chahar in his statement admitted that he invested Rs.
4,95,000 towards his share of 24 per cent in this property by giving his
contribution of Rs. 1,45,000 for purchase of land in March, 2005 and of
Rs. 3,50,000 towards construction of building in current financial year.
He was not able to explain the source of his investment of Rs. 4,95,000.
He further admitted that no books of accounts of M/s Sangam Tower had
been prepared. Shri Shrichand Dhaka and Shri Raghuveer Singh Kajla are
teachers in Government school and their attitude was non-co-operative.

(D) Notice under section 142(1) for filing of its return of income was
issued to M/s Sangam Tower on 21-8-2006 along with detailed query
letter. However, instead of filing a return of income, Shri Pradeep
Pilania, Authorised Representative of the assessee filed a written reply
objecting to the issue of notice to M/s Sangam Tower in the status of
AOP. The Authorised Representative once again objected to the treatment
of the assessee as AOP and stated that the building "Sangam Tower" was
constructed by the aforesaid four persons individually and each of them
had fully explained their investment in the return of income filed with
the concerned assessing officer. The assessing officer however, rejected
the contentions and assessed the income.

In first appeal, the learned Commissioner (Appeals) has confirmed the
action and entire addition made by the assessing officer.

4.2 The learned Authorised Representative submitted that the impugned
order has been passed in the name of the alleged AOP i.e. M/s Sangam
Tower, Sikar, which is a totally non-existent tax entity and do not fall
within the specific definition of person contained under section 2(31)
of the Act. There is no such alleged AOP known to anyone in the world
nor it has come in existence at any time till date. An AOP is an
unincorporated body of persons and in the context of the Act, if some
persons have joined hands on their own volition for the purposes of
business and those persons have not constituted a partnership amongst
themselves, can be said to have formed an AOP. He placed reliance on the
decision of Meera & Company Etc. v. CIT (1997) 224 ITR 635 (SC) : (1997)
91 Taxman 219 (SC).

4.3 He further submitted that element of volition is essential for
forming an `AOP'. The members of the association must join
together for the purposes of producing an income. An `AOP' can
be formed only when two or more individuals voluntarily combine together
for a certain purpose. Hence, volition on the part of the members of the
association is an essential ingredient and relied upon G. Murugescm &
Bros. v. CIT (1973) 88 ITR 432 (SC) and Smt. Jaswant Kaur Sehgal & Ors.
v. CIT (2005) 1 (I) ITCL 362 (Gau-HC) : (2004) 271 ITR 475 (Gau).
However, in the present case none of the appellants have joined hands
with the other, for the purposes of carrying of any business, in any
manner whatsoever. Thus, there is no person (tax entity) like M/s Sangam
Towers AOP.

4.4 He submitted that the land was purchased in their individual
capacity and the Municipal Council of Sikar granted permission in the
irrespective individual capacity, for the use of the land for
residential purposes. It was only because of the need of liquidity for
their personal purposes, they changed their earlier decision and decided
that instead, some construction of shop/office be done thereupon and
from the realization thereof, one may (the individual co-owner) be able
to meet with his personal needs. This fact is evident from a sale deed
relating to office/shop, in one of the cases (paper book 17).
Accordingly, a building namely, "Sangam Tower" was constructed thereon.
However thereafter, construction over the subjected piece of land, was
collectively commenced only for the sake of convenience and to effect
saving. There was no memorandum of understanding (MoU) nor agreement
amongst them torun a business on a regular and systematic basis, with a
view to earn profit by selling the shops or flats.

4.5 An `AOP' means an association in which two or more persons
join in a common purpose or common action with the object of producing
income, profits or gains. In the present case, there is not an iota of
documentary or oral evidence on record to prove that these four jointly
carried on business in the sale and purchase of land either before the
transaction in question or thereafter. It cannot, therefore, be said
that they had constituted an `AOP' with the common object of
producing income, profits or gains. The only transaction, in which they
joined together, was the transaction under consideration.

5.6 The various indicators to show that there existed no AOP as such are
:

(i) Each of the appellants applied separately to the Municipal Council,
Sikar and the sanction granted for residential purposes, and not for
commercial purposes.

(ii) No books of account have been maintained, which being a matter of
mutual faith and' to ascertain whether there was a joint earning of
profits, to determine rights and obligations of the members per se
(sic-inter se), was essentially required.

(iii) All the four persons have been regularly filing their returns of
income, wherein they have duly declared there respective income from the
co-ownership and have duly shown the investment made of the subjected
property, in their respective returns of income.

(iv) All the four persons have maintained accounts for the purposes of
their respective part of the construction done and sales made. Moreover,
the part of the property belonging to a person is duly identified and
even the sale proceeds relating to his portion, went to him. For a
better appreciation, reference may kindly be made to the charts annexed
with this w/s "Annex. 1" shows expenditure incurred by the 4 persons
separately in assessment years 2004-05, 2005-06 to 2006-07. Further
"Annexure 2" shows the sale proceeds as well as the identified part of
the property sold and amount received by the 4 persons, in three years.
Shri Natraj Sikaria constructed Friends Tower, whereas Sangam Offices by
Shri Shrichand Dhaka, Sangam Tower by Shri Raghuveer Singh. Shri Jamana
Lal Chaher provided no name. These submissions though made before the
authorities below, however, were not considered judicially nor was any
further investigation made by them.

(v) In response to the notice under section 142(1)(i) even no return of
income has been filed by the alleged AOP for assessment year 2005-06 or
2006-07.

(vi) A notice dated 24-2-2006 (paper book 34), was issued and served
upon Shri Jamna Lal Chahar, however Shri Chahar very categorically
stated vide his letter dated 30-10-2006 (paper book 33) that there was
no AOP in the name of M/s Sangam Tower.

4.7 Support from the following cases was taken : CIT v. Smt. Saraswati
Bai & Ors. (1982) 137 ITR 656 (P&H), Smt. Jaswant Kaur Sehgal & Ors. v.
CIT (2005) 1 (I) ITCL 362 (Gau-HC) : (2004) 271 ITR 475 (Gau), CIT v.
Shivsagar Estates (AOP) (1993) 204 ITR 1 (Bom), Rama Devi Agarwalla &
Ors. v. CIT (1979) 117 ITR 256 (Col) and CIT v. Har Parshad & Ors.
(1989) 178 ITR 591 (P&H).

4.8 The learned Authorised Representative further submitted that no
addition can be made merely on the basis of a statement of a party. He
referred to a CBDT Circular No. 286/2/2003, dated 10-3-2003 (as under)
and the Budget Speech, 2003 by the Finance Minister and the cases of
R.K. Synthetics v. ITO (2003) 81 TTJ (Jd) 909 : 30 Tax World 228 (Jd),
ITO v. Suresh Chandra Koolwal (2004) 32 Tax World 23 (Jp) and CIT v.
Shri Ramdas Motor Transport (1999) 238 ITR 177 (AP). He submitted that
the answer to q. 19, referred and relied upon by the assessing officer,
clearly appears to be tutored and obtained under pressure from Shri
Sikariya in as much as tax laws are quite complex and even various
consultants, do not exactly know the precise meaning and the thin
difference between various types of status under section 2(31) viz. AOP,
BOI, trust, HUF etc. Hence to expect that a layman shall confidently and
correctly reply the status is highly doubtful.

4.9 It was pointed out that the past assessment has been completed
without scrutiny, therefore, the assessee had no occasion in the past.
The very presence of the department at his doorstep, was sufficient to
create a tension and panic in his mind. Further submitted, that there is
no estoppel in law. A wrong interpretation assumes, cannot bind. On the
contrary, Shri Sikariya also stated that the subjected plot was
purchased by 4 persons in co-ownership. He relied upon Ashok Kumar Soni
v. Dy. CIT (2001) 72 TTJ (Jd) 323, Karam Chand v. Asstt. CIT (2000) 73
ITD 434 (Chd) and Rishab Kumar Jain v. Asstt. CIT (1999) 63 TTJ (Del)
236. It has been held by the Hon'ble Supreme Court in Pullangode
Rubber & Produce Co. Ltd. v. State of Kerala & Anr. (1973) 91 ITR 18
(SC).

4.10 The learned Authorised Representative submitted that it is
factually wrong to say that all members were engaged in construction
business in as much as the assessing officer has himself noted that Shri
Dhaka and Kajla were teachers. Moreover signing by each member was quite
natural as pertheir understanding and also to safeguard the interest of
the buyer, as it was a common multistoried construction. However, this
does not lead to the conclusion that members formed an AOP.

4.11 As regards the assessing officer's allegations of purchasing
Haveli at Laxmangarh, he submitted that admittedly Shri Yashpal Jain and
Om Prakash Saini were the outsiders and not the same persons. They never
intended to carry on a business in a regular and systematic manner.

4.12 This being a solitary transaction, it cannot be said that the same
was necessarily an adventure in the nature of trade, submitted the
learned Authorised Representative. He also cited CIT v. Smt. Saraswati
Bai & Ors. (supra), IRC v. Reinhold (1953) 34 Tax Cases 389 (C. Sess)
and Saroj Kumar Mazumdar v. CIT (1959) 37 ITR 242 (SC).

4.13. Moreover the assessing officer, by its own admission, has already
decided that the purchase of land was an individual affair of the
members and therefore the issue of investment in the subjected land was
considered in their respective hands, pointed out the learned Authorised
Representative. In the case of Shri Nathat Raj Sikariya, in the
assessment order framed under section 143(3) on dated 27-12-2006 (paper
book 45-48), the assessing officer with reference to the 20 per cent
share of Shri Sikariya in the investment of the land (opposite Jat
Boarding, Sikar), considered all these facts. He also raised specific
queries as to why the higher valuation by the sub-Registrar should not
be adopted and thereafter feeling dissatisfied also made addition of Rs.
1,12,179 relating to 20 per cent share of Shri Sikariya in the said
land. He referred too (sic). Even thereafter, in the first appeal
against that order, the learned CIT(Appeals) -III, Jaipur in Appeal No.
97/Jpr/2006- 07 vide order dated 97/Jpr/2006- 07 (sic) (paper book 40-44)
confirmed the said addition vide para 3.3 at internal pp. 4 and 5 of the
order. Thus, it is evidently clear that the department has already taken
a view, prior to the framing of the impugned assessment in this case,
that investment in the subjected land was made in the individual
capacity by these four persons, which was examined and considered in
their respective hands on substantive basis. Taking a totally contrary
stand now is not only contradictory but was unjustified and amounted to
review of a decision already taken which is not permissible.

4.14. Thus, looking from any angle whether on legal or on facts, no
alleged AOP existed in law under section 2(31) as a taxable entity. The
learned Commissioner (Appeals) summarily decided the issue in hand.

4.15. The assessing officer has also applied McDowell & Co. Ltd. v. CTO
(1985) 154 ITR 148 (SC), however, much water has flown thereafter and
therefore, McDowell (supra) is not universally applicable. He relied
upon M.V. Valliappan & Ors. v. CIT (1988) 170 ITR 238 (Mad), CWT v.
Arvind Narottam (Indl.) (1988) 173 ITR 479 (SC) and Banyan & Berry v.
CIT (1996) 222 ITR 831 (Guj).

4.16. The learned Authorised Representative finally prayed that the
orders of the authorities below taking the status of AOP be quashed.

5. On the other hand the learned Departmental Representative strongly
relied upon the orders of the authorities below taking the status of
AOP. He submitted that the assessment was rightly framed under section
144 in absence of return of income. The operation of bank accounts
jointly, the purchase of Haveli, the commercial construction jointly and
answers given by Shri Sikaria established that it was a case of AOP. He
therefore, prayed that the status of AOP be confirmed.

6. The impugned order has been passed in the status of AOP namely one
M/s Sangam Tower, Sikar, which is under challenge. We find that there is
no specific definition provided of the word "person" contained under
section 2(31) of the Act. Therefore, we have to refer to the decided
case laws. In Meera & Company Etc. v. CIT (supra), if was held that
several individuals, including minors can form AOP/BOIÂ—When several
individuals (including minors) are found to have joined together for the
purpose of making profit, the group of individuals may be conveniently
described as a `BOI/AOP'. In G. Murugesan & Bros. v. CIT (supra)
it was held that element of volition is essential. For forming an
`AOP', the members of the association must join together for the
purposes of producing an income. An `AOP' can be formed only
when two or more individuals voluntarily combine together for a certain
purpose. Hence, volition on the part of the members of the association
is an essential ingredient. Therefore, it has to be seen whether the
four persons have joined hands, with the intention to earn income/make
profit by carrying of any business. Moreover, the substance of the
transaction has to be seen as against the form.

7. Before proceeding, we may also refer to the decided case laws cited
by the parties. In CIT v. Smt. Soraswati Bai & Ors. (supra), a piece of
land was purchased by three ladies jointly and subsequently resold.
Profit on the sale of land was included in the individual returns of the
ladies as capital gains and assessed as such. Subsequently, the Income
Tax Officer issued a notice of reassessment on the grounds that the
assessees constituted an AOP and the transaction amounted to an
adventure in the nature of trade. The Tribunal held that there was no
AOP and no adventure in the nature of trade because, (i) there was no
evidence, oral or documentary, to prove that the assessees jointly
carried on business in the sale and purchase of land either before the
transaction in question or thereafter, and (ii) the assessees contended
that they purchased the land in question with the intention of
constructing a house for their residence and there was no good reason to
reject this because the ladies purchased residential flats at Malabar
Hills some time after the sale of the land in question. On a reference :
It was held, (i) that there was evidence on which the Tribunal had
arrived at a positive finding of fact that the assessees did not
constitute an AOP and that transaction did not amount tp an adventure in
the nature of trade.

7.1 In Smt. Jaswant Kaur Sehgal & Ors. v. CIT (supra), it was held an
AOP essentially presupposes a union of the members thereof for a common
purpose. There has to be a community of interest. For the purpose of the
Income Tax Act such a combination must be. one, the object of which is
to secure income, profit or gain. In order that an income can be
assessed in the hands of an AOP, it must be derived from a process in
which the AOP has some control facilitating contribution of its members
for earning the income, profit or gain for which it is formed.

7.2 The writ petitioners with four other persons had jointly purchased a
lottery ticket of the lottery conducted by the Directorate of State
Lotteries, Government of Nagaland. It won the first prize of Rs. 1
crore. The purchasers claimed individual shares of the available prize
money from the Government which was paid to them after deducting the
income-tax at source. The certificate of such deduction was also issued
to" the purchasers. The tax was credited to the corresponding income-tax
head as well and a certificate to the effect was also issued. The
appellants in their individual IT returns disclosed their income from
the lottery. The assessing officer duly assessed the income. Though
initially the assessment was by way of protective measure, it was
treated to be a substantive assessment in terms of the order dated
27-3-1991, passed by the Commissioner (Appeals) in appeals filed by the
appellants. The position was confirmed by the order dt. 3-3-2000, passed
by the Tribunal. After seven months notices under section 148 dated
14-11-1991, addressed to M and seven others mentioning, inter alia, the
names and addresses of all the eight prize winners of the lottery were
served on the appellants. A writ petition against the notice was
dismissed. On appeal :

Held, (i) that there was no written agreement amongst the purchasers to
form an AOP to purchase the lottery ticket for winning a prize. No
tangible evidence was available to establish any such intention.

7.3 After the purchase of the lottery ticket they had no control over
the transaction and the income from the winning ticket was per chance.
Further they made their intentions clear immediately after the result
and demanded payment of their individual shares which was accepted and
payments were-made by deducting the income-tax at source from their
respective shares of prize money. The deductions were credited to the
related head and certificates to the above effect were also issued to
them. There was no material to indicate that thereafter they continued
to remain joint in dealing with the prize money. Admittedly, the
appellants had submitted individual returns for the assessment year
1984-85 in which they had disclosed the receipt of their shares of the
prize money under the head "Income from other sources". The revenue had
not controverted the assertion of the appellants that full and true
particulars of their income had been disclosed in the assessment
proceedings and that the assessment had been completed on the basis
thereof. At no point of time earlier during the proceedings relating to
such assessment did the revenue take the stand that the purchasers had
formed an AOP. The purchasers of the lottery ticket did not form an AOP
and the income from lottery was not liable to be assessed in the hands
of such an association.

7.4 In CIT v. Shivsagar Estates (AOP) (supra)- land was owned jointly by
sixty-five persons; it was held that income from land is assessable in
the hands of co-owners individually and not assessable in the status of
AOP.

7.5 In Rama Devi Agarwalla & Ors. v. CIT (supra) five persons had
purchased and sold property and made profit and since there was no
evidence of common management or user; it was held that they cannot be
assessed as an AOP.

7.6 In CIT v. Har Parshad & Ors. (supra), a large piece of land sold
even after a period of 8 years that too, after conversion into plots,
was treated as a capital gain and not a business in the status of AOP.

7.7 Applying the ratio laid in the above decisions, we find that in the
present case, all the four persons, never intended to carry out a
regular business of real estate, i.e. the purchase, sales and
construction of apartments etc. In fact, they did not have the requisite
amount of experience in as much as admittedly two of them were teachers
in Government schools. In the past, there is nothing to show on record
that all these four very persons had been carrying out any business
activity relating to construction business nor in future except this
isolated transaction. With regard to this particular transaction even,
it is not denied that all the four persons applied individually in their
respective individual capacities seeking permission from the municipal
committee to construct a residential house. Thus, conduct of the parties
was very vital and should not have been ignored by the authorities
below. It was only a spontaneous later development that keeping in view
of the need of liquidity, they proceeded to construct some shops and
offices. Here also, they had an understanding that which part of the
construction belonged to which particular person. The chart enclosed
with the written submissions shows that there were different names given
by the four persons to the portion owned by them. There were respective
investments made by them which were duly shown in their respective
returns of income. It is also claimed that the resultant income relating
to the respective part of the property was declared by the person in his
own return of income. We concur with the argument of the Authorised
Representative that one of the essential conditions to form an AOP is
the existence of volition on the part of the persons to do something
common. Further such volition should not be with regard to any activity-
but with a view to earn profits from a business. The revenue has not
brought anything to show that a regular business was carried on by all
the four persons. There was no regular office nor they maintained books
of account nor any employees etc. were kept and no loans were taken. All
the persons made their investment in their own right. It was at the best
a case of co-ownership and not more than that.

7.8 The finding of the assessing officer that they operated a joint bank
account, is of no avail, in as much as for convenience they were
otherwise required to do so. Further the allegation that at the time of
sale, all the four persons had jointly signed the sale deed of each and
every office/shop, is also not abnormal in as much as the buyer must
have insisted to have the signature of all the four persons. To ensure
transfer of a clear title, it was otherwise legally required. Further
much reliance could not have been placed by the assessing officer on the
statement of Shri Sikaria in as much as there can't be any estoppel
against the law. Otherwise also, as pointed out by the learned
Authorised Representative that from the persons residing in remote
Shekhawati area, who are not very conversant with the complexities of
tax laws and could not have been expected to have the expert knowledge
of tax laws so as to understand as to what is an AOP or what not. We
also find substance in the submission of the learned Authorised
Representative that it was only an isolated transaction and could not
have been given the name of the business or adventure in the nature of
the trade. Moreover, we find that the facts of the present case are also
covered by the decisions on facts and situations which are near to the
facts of the present case.

7.9 In the case of Saroj Kumar Mazumdar v. CIT (supra), the Hon'ble
Supreme Court held that in the absence of any evidence to support the
inference that the isolated transaction constituted an adventure in the
nature of trade, it should be regarded as on capital account. Under the
totality of the facts and circumstances, as discussed above, we are of
the view that it was not the case of an (sic). We hold accordingly. The
ground no. 2 is thus allowed.

Ground No. 3:

8. This ground is dismissed as not pressed. Ground No. 4 :

9. The addition of Rs. 10,70,775 being the unaccounted
income(unexplained investment) in the purchase of a land measuring 674
sq. ft. on 3-3-2005 from one Shri Ghyana Ram S/o Shri Hanmana Ram
Choudhary for a total consideration of Rs. 5 lacs, has been questioned.

9.1 The assessing officer has dealt with this issue at page No. 10 of
the assessment order. The plot was valued by the sub-Registrar, Sikar
for the purposes of the stamp duty at Rs. 9,82,355 on which stamp duty
of Rs. 88,420 was paid. The assessing officer therefore asked the
appellant as to why the value of the subjected land be not taken at Rs.
10,70,775 (i.e., Rs. 9,82,355 + Rs. 88,420 stamp fees). The appellant,
however objected to the addition vide letter dated 25-12-2006
(reproduced at pp. 9 and 10 of the assessment order), which was rejected
by the assessing officer. The assessing officer further alleging that
there was no evidence supporting the declared investments, despite
opportunities, added the entire amount of Rs. 10,70,775 as the value of
investment made in the subjected land purchased by the alleged AOP. The
addition of Rs. 4,82,355, was to the extent of the difference between
the declared consideration and the stamp duty valuation. The balance
addition of Rs. 5 lacs was due to non-satisfactory explanation as
regards the source.

9.2 In first appeal, the learned Commissioner (Appeals) confirmed the
entire addition made by the assessing officer. Hence the assessee is in
appeal.

9.3 The learned Authorised Representative of the assessee submitted that
though the stamp valuation, of course may be a factor in drawing an
inference, however can never be a sole basis to make addition under
section 69 in the case of assessee, the purchaser of the land, and not
the seller on whom provisions under section 50C are applicable. There
are many decisions of various Hon'ble High Courts, wherein it has
been held that in no case stamp duty valuation can be treated to be the
purchase price paid, for the purposes of making additions of undisclosed
investments under section 69. He relied upon Krishna Kumar Rawat v.
Union of India (1995) 214 ITR 610 (Raj), Hindustan Motors Ltd. v.
Members, The Appropriate Authority (IT department) (2001) 249 ITR 424
(Mad), Dinesh Kumar Mittal v. ITO (1992) 193 ITR 770 (All), Sterling
Horticulture & Research Ltd. v. Appropriate Authority & Ors. (1997) 140
CTR (Mad) 112. The Hon'ble Jaipur Bench of Tribunal has also
followed these decisions in 28 Tax World 109 vide paras 8 and 9 in ITO
v. Smt. Kanchan Devi 33 Tax World 200 (Jp) and Jt. CIT v. Smt. Veena
Kapoor 32 Tax World 242 (Jp), CIT v. Bhanwarlal Marwatiya (2008) 215 CTR
(Raj) 489 and the latest in CIT v. K.K. Enterprises (2009) 25 (I) ITCL
351 (Raj-HC) : (2009) 178 Taxman 187 (Raj).

9.4. He further submitted that the onus under section 69 was upon the
assessing officer, however the assessing officer totally failed to
discharge the same by bringing some cogent evidence on record. Reliance
on stamp duty valuation was a mere suspicion, which was not sufficient.
Moreover, even on merit, the locations of the subjected plots are not
such so as to fetch such high prices, as valued by the sub-Registrar.
The very fact that one plot was situated near hostel itself, has
substantially reduced the market prices working as a disincentive for a
prospectus buyer for the simple reason that hostel residents, are not
holding good reputation.

9.5 Thus, to the extent of the difference between declared consideration
and stamp valuation of Rs. 4,82,355, he prayed that no addition could
and should have been made and therefore be deleted.

9.6 As regards the balance addition of Rs. 5 lacs, he submitted that the
amount invested by these 4 persons towards the subjected land, was a
capital contribution by them. Therefore, the source of the same should
have been examined and considered in the hands of the respective person
only and addition, if any required , should be made there only, as done
in case of Natraj Sikariya. Such a situation is somewhat similar to the
case of share application. It has been held that investment in share
should be considered and even if necessary, addition should be made in
their hands only. He relied upon CIT v. First Point Finance Ltd. (2007)
14 (I) ITCL 429 (Raj-HC) : (2006) 286 ITR 477 (Raj) and CIT v. Lovely
Exports (P) Ltd. (2008) 216 CTR (SC) 195.

9.7 He further submitted that it is a clear case of double taxation of
the same amount, at least to the extent of Rs. 1,12,189, which has
already been added and confirmed in the case of Shri Natraj Sikaria. For
this purpose he drew our attention towards the assessment order and the
order of Commissioner (Appeals) in that case made available at page Nos.
40 to 48 of the paper book.

9.8 As regards the source, it was submitted that Shri Sikaria in answer
to question No. 19, when asked, explained the source of share in the
land. Shri Raghuveer Singh Rathore, is a Government servant in Education
department since last 20 years. His wife Smt. Urmila is also a
Government servant in Education department since last 18 years. They
both used to file returns of income. He is having ancestral land and
having agricultural income. Shrichand Dhakar is also a Governjnent
servant in Education department since last 15 years. His wife is an
income-tax assessee and having rental income, interest and other sources
of income. In HUF he is also having ancestral land i.e. having
agricultural income. Shri Jamna Lal Chahar has shown the investment i.e.
his share at Rs. 1,41,840 in his balance sheet as on dated 31-3-2005
(paper book 50). Therefore, all of them were financially capable to
invest in the land. Hence on merits, the entire addition be deleted.

10. On the other hand, the learned Departmental Representative relied
upon the order of the authorities with this submission that in view of
the provisions laid down under section 50C of the Act which came in
operation with effect from 1-4-2003, the assessing officer was having no
option but to adopt the value of the land as determined by the
sub-Registrar while allowing registration of the sale deed, which
remained unchallenged by the assessee before the higher forum.

11. We have considered the above submissions. So far as the addition of
Rs. 4,82,355, being the difference between declared consideration and
stamp valuation is concerned, admittedly assessee in the present case is
purchaser and not the seller in which case provisions of section 50C are
applicable for the purpose of computation of capital gain under section
48 of the Act. Provisions laid down under section 50C are clear, hence
the same cannot be extended in the case of purchaser, the assessee
herein, unless the fact of understatement is established by the revenue.
Hence the addition to this extent is deleted. As regards, the balance
addition relating to the source is concerned, it appears that the
assessing officer and the learned Commissioner (Appeals) have not
appreciated the material facts that all the purchasers are income-tax
assessees being in the services of the State Government for last several
years and in some cases the spouse is also in services, it should not
have been difficult for them to have invested Rs. 5 lacs, when
individual share, if assumed, comes below Rs. 1.25 lacs each. The
statements of Shri Sikaria have not been also appreciated, wherein vide
answer to question No. 19, he had already explained the source. Thus,
there was nothing to show that the explanation offered by the appellant
could be said to be unsatisfactory. No contrary material was brought on
record to rebut assessee's contentions. Therefore, the balance
addition of Rs. 5 lacs is also not sustainable, hence is directed to be
deleted.

